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PROCEDURES  OF  THE  NEW  ZONING  CODE 
ummary  Description  of  Operating  Components  and  the  System  of  Flow 

INTRODUCTION 


The  new  Zoning  Code  of  the  City  of  Boston  that  took 
effect  on  December  31,  1964  replaced  a  zoning  text  first 
enacted  forty  years  ago,  in  1924.   The  1965  Zoning  Code 
of  the  City  of  Boston  is  supported  by  an  Act  of  the  1956 
Legislature  that  delegated  power  to  the  City  of  Boston  to 
write,  amend  and  adopt  its  own  zoning  code.   The  1924  zon- 
ing code  was  enacted  in  detail  by  the  Legislature  itself, 
and  all  amendments  to  its  text  were  legislative  acts.   The 
new  Zoning  Code  was  enacted  by  the  Zoning  Commission  of  the 
City  of  Boston,  an  agency  appointed  by  the  Mayor,   The  Zon- 
ing Commission  also  adopted  a  new  zoning  boundary  map,  Dur- 
ing 1924-1964  a  much  different  zoning  boundary  map  was  adop- 
ted and  amended  by  the  Board  of  Zoning  Adjustment,  a  City 
of  Boston  agency  abolished  with  the  expiration  of  the  old 
1924-1964  zoning  law. 

A  zoning  text  and  map  is  like  a  hard  but  invisible 
mould  fitted  over  every  building  and  lot  in  the  City  of 
Boston.   This  rigid  mould  controls  the  height,  yard  and 
use  of  the  thousands  and  thousands  of  buildings  and  lots 
in  the  City.   The  new  Zoning  Code  lifts  the  1924  rigid 
mould  and  imposes  a  new  one.   The  new  Zoning  Code  also 
brings  a  new  procedural  system  by  which  the  rigidities 
of  the  substantive  controls  can  be  lifted  or  altered  at 
particular  sites,  or  for  large  parts  of  the  city. 
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A  Report  that  summarized  the  new  zoning  code 
noted  these  ten  features : 


Substantive  Features 

1.  Regulations  for  and  mapping  of  10  Residence  Districts 

8  Business  Districts 
6  Industrial  Districts 

2.  Concentrated  commercial  development  rather  than  narrow 
ribbon  development, 

3.  Requirements  for  off-street  parking  and  loading  faci- 
lities. 

4.  Higher  standards  for  light,  air  and  open  space. 

5.  Use  of  floor  area  ratio  as  bulk  and  height  control, 
giving  maximum  flexibility  in  design  of  new  build- 
ings. 

Procedural  Features 

6.  Simplification  of  administrative  procedures. 

7.  Strengthening  and  clarifying  Board  of  Appeal  function. 

8.  Protection  of  existing  areas  from  intrusion  of  in- 
compatible land  uses  by  control  over  conditional 
uses. 

9.  Correlation  of  zoning  with  General  Plan  through  re- 
views and  reports  fr>m  the  Boston  Redevelopment  Author- 
ity. 

.0.   The  new  zoning  is  so  drawn  that  it  can  be  changed  to 
meet  changing  conditions,  and  so  administered  that 
it  can  produce  the  best  results  for  the  entire  comm- 
unity. This  flexibility  is  provided  through  provisions 
for  appeals,  for  variances,  for  conditional  uses,  and 
for  amendments  to  both  map  and  text. 
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The  first  five  features  concern  the  substantive 
code,  the  rigid  mould  that  covers  the  area  of  the 
city.   The  last  five  points  are  procedural ,  and  are 
concerned  with  how  the  rigid  mould  can  be  dissolved 
in  particular  cases,  and  how  it  can  be  recast  in  city- 
wide  amendments. 

The  procedural  machinery  of  the  code  works  like  a 
production  line.   The  components  along  the  production 
line  are  the  agencies  and  officials  who  have  been  dele- 
gated specific  zoning  authority  by  the  legislature  or 
2oning  code.   The  flow  is  applications  for  changes  in 
the  code,  and  for  permission  to  vary  from  the  rigid 
mould.   This  memorandum  is  concerned  with  describing 
the  procedural  production  line  of  the  code.   The  first 
part  of  the  memorandum  describes  the  components ;   the 
agencies  and  officials.   The  second  part  describes  the 
flow:  the  types  of  applications  that  are  processed.  The 
third  part  brings  these  two  together  by  discussing  pro- 
cedure  *s  the  interaction  of  components  and  flow. 
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COMPONENTS:    AGENCIES  AM)  OFFICIALS 


Agencies  and  officials  with  zoning  duties  are  listed  in  columns 
on  Diagram  1  Transfer  Diagram  from  1924-1964  Zoning  System  to  1965  Zon- 
ing Code.  Besides  introducing  the  components  of  the  new  zoning 
procedure  and  summarizing  the  duties  of  each,  this  diagram 
shows  how  zoning  power  held  by  various  agencies  and  offi- 
cials under  the  1924-1964  zoning  law  was  transferred  by 
the  new  code  to  a  different  group  of  agencies  and  officials. 

This  is  a  summary  description  of  the  Boards  of  Officials  who 
are  components  in  the  production  line  of  zoning  decisions, 
describing  the  main  function  of  each: 


The  Legislature  passed  the  enabling  act  empowering  a  Zoning 
Commission  appointed  by  the  Mayor  to  write  and  adopt  a  zon- 
ing code  and  boundary  maps.   Previously,  the  legislature  it- 
self enacted  the  entire  detailed  zoning  law  for  Boston. 


The  City  Council  can  choose  what  Department  the  Zoning  Com- 
mission resides  in,  and  confirms  the  Mayor's  Zoning  Commis- 
sion  appointments. 


The  Mayor  can  approve  or  veto  zoning  changes  enacted  by  the 
Zoning  Commission.  See  Diagram  1  for  other  duties  assigned 
the  Mayor  by  the  new  zoning  code. 

The  Boston  Redevelopment  Authority  makes  recommendations  to 
the  Zoning  Commission  on  all  matters  that  come  before  it, 
and  to  the  Board  of  Appeal  on  most  matters  that  come  before 
that  Board.   The  BRA  replaced  the  City  Planning  Board,  which 
was  abolished  in  1960.   The  BRA  is  responsible  for  the  General 
Plan  and  for  Redevelopment.   It  coordinates  these  matters  with 
zoning  by  means  of  its  case-by-case  recommendations  to  the  Zon- 
ing Commission  and  Board  of  Appeal. 

The  Zoning  Commission  reviews  proposed  municipal  buildings  in 
districts  where  dwellings  are  permitted  and  votes  on  proposed 
s changes  in  the  zoning  text  and  boundary  maps.   The  Zoning 
Commission  replaces  the  Board  of  Zoning  Adjustment,  which 
was  abolished  by  the  new  zoning  code. 
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rhe  Board  of  Appeal  has  the  power  to  decide  nine  types  of 
appeals  with  the  aid  of  a  report  with  recommendations  from 
the  BRA,  and  two  other  types  of  cases.   The  Board  of  Appeal 
•sad  similar  duties  under  the  1924-1964  zoning  law,  but  not 
30  many  categories  of  types  of  cases.   It  is  likely  that 
the  Board  of  Appeal  will  hear  more  cases  under  the  new 
'oning  Code  than  under  the  previous  law. 


?he  Building  Commissioner  issues  building  permits,  enforces 
:he  zoning  code,  and  approves  temporary  non-conforming  uses. 
\S  r.  toclinicr.l  .  r.ttcr,  r.T.ost  all  c-s.-S  before  the  Bo.-rd 
Appeal  are  appeals  from  the  refusal  of  the  Building  Com- 
lissioner  to  issue  a  building  permit.   In  most  cases  this 
refusal  is  a  formality:   the  Building  Commissioner  has  no 
right  to  issue  a  permit,  and  both  he  and  the  applicant  know 
:his.   But  in  other  cases  there  is  a  real  difference  of 
>pinion  about  the  applicant's  right  to  a  building  permit, 
tnd  the  Board  of  Appeal  is  asked  for  an  interpretation  of 
:he  code  to  settle  the  matter. 


Nhe  Superior  Court  can  hear  appeals  from  a  person  aggrieved 
>y  any  Boston  agency  or  official  on  a  zoning  matter. 


'he  State  Department  of  Public  Utilities  may  exempt  a  public 
iervice  installation  from  zoning.   Neither  the  Health  Com- 
lissioner  nor  the  Municipal  Court  have  duties  under  the  new 
:oning  code. 


'rivate  Persons:   Owners,  builders,  citizens  rights  under 
:oning  include  citizen  representation  on  the  Zoning  Com- 
lission;  the  right  of  owners  to  receive  notice  of  hearing 
iffecting  their  property  in  certain  cases;  the  right  to 
ippeal  to  the  Board  of  Appeal  and  Superior  Court  if  aggriev- 
ed by  a  decision  or  violation;  the  right  to  seek  a  zoning 
:ext  or  boundary  change;  and  the  right  to  ask  the  Board  of 
appeal  for  eleven  different  types  of  relief,  including  a 
:onditional  use  oermit.   The  code  lists  69  separate  types 
>f  conditional  use  permits  that  may  be  sought.   The  rights 
>£  private  persons  under  the  new  zoning  code  are  approxi- 
mately the  same  as  under  the  1924-1964  zoning  law.   The 
aain  difference  is  that  the  new  code  lists  many  more  types 
>f  cases  that  can  flow  through  the  procedural  production 
.ine.   This  increased  flow  adds  to  the  oossible  ways  a  land 
>wner  or  builder  may  use  property , and  provides  custom  review 
>f  the  individual  proposal  by  officials  and  agencies* 
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FLOW  OF  CASES:   APPLICATIONS  AND  APPEALS 

/ 
There  are  under  the  ner;  zoning  code  three  types  of  appli- 
cations to  the  Zoning  Commission  and  eleven  type  of  Appeal 
to  the  Board  of  Appeal. 

Applications  to  the  Zoning  Commission 

\3      Erection  and  Use  of  a  building  for  nunicipal  purposes 
in  district  where  dwellings  are  permitted.   Ch.  665, 
Section  2. 

?.   Amendment  to  Regulations  and  Restrictions  to  be  en- 
forced within  a  District.   Chapter  665,  Section  3, 

;„   Change  in  Zoning  District  Boundary.   Chapter  665, Section  3e 

Appeals  to  the  Board  of  Appeal 

.,   Variance,  Non-critical  types,  where  BRA  has  option  to 
make  report.   Section  7-2. 

'•      Variance,  Critical  tyoes,  where  BRA  renort  is  mandatory: 

Section  7-2. 

.   Conditional  Use.         Section  6-1. 

:.   Extension  of  Non-conforming  use  of  land  (or  building). 

Section  9-1. 

'•   Change  in  non-conforming  use.  Section  9-2. 

>.   Transition  Zoning.  Section  12-2. 

'.   Yards,  setbacks  or  access  width  variation  where  two  or 
more  dwellings  on  same  lot.  Section  22-4. 

'•   Off  Street  Parking  Separated  from  the  Main  Lot . 

Section  23-8(a), 

'•   Common  Parking  Facility  ,  Section  23-8(b), 

Appeals  for  which  no  BRA  report  with  Recommen- 
dation is  required: 

Interpretation  of  the  zoning  code.  Ch. 6 6 5, Section 8. 

Permission  to  erect  a  single  family 
dwelling  on  a  lot  or  adjacent  lots 
having  area  or  width  less  than  norm- 
ally required.  Section  14-6. 
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Diagram  2.   Location  of  Powers  and  Functions  within  1965 
Zoning  Code  gives  an  impression  of  the  flow  of  cases  in 
relation  to  the  agencies  and  officials  who  are  components 
in  the  production  line  of  zoning  procedure.   The  large 
letters  A,  8,  and  C  locate  those  components  most  concerned 
with  the  flow  of  Zoning  Commission  applications.   The  large 
numbers  1,  2,  3,  4,  5,  6,  7,  8,  and  9  locate  those  compo- 
nents most  concerned  with  the  flow  of  Board  of  Appeal  cases. 

Diagram  2  lists  the  same  components  (officials  and  agencies) 
seen  on  Diagram  1,  but  with  more  information  than  Diagram  1? 
and  without  reference  to  the  1924-1964  zoning  law.  •  • 
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20  Days  for  BRA  Recommendation  Before 
Decision) 


jlar  Parcel. 


1   Grants  Hardship 

*  Variance  for  Parti' 
Ch.  665  S.9   S.7-1 


3  Grants  69  Conditional  Use 

Exceptions  Permitting  Specific  Uses 


in  Zoning  Districts  from  which  they 
are  Normally  Excluded. 
S.6-1 

4  Grants  Extensions  of  Non-Conforming 
Use  of  Land  or  Building. 

S.9-1 

5  Grants  Permission  to  Substitute 


One  Non-Con forming  Usi 

S.9-2 

6  Exercises  Transit 


for  Another. 


Allowing  Semi-Commercial  Use  : 
Residential  Districts  Near 
Non-Residential  District. 


7  Grants  Permisa. 


from  Setback  and  Yard  Requirements 
where  There  are  Over  Two  Dwellings/Lot, 
Provided  There  is  Equivalent  Light 


a"d  Ai: 


S.22-4 

8  Grants  Permit  for  Off-Street 
Parking  Separated  from  Main  Lot. 

S.23-8  (a) 

9  Grants  Permit  for  Common  Parking 
Facility. 


S.23-8  (b) 


Grant  Building  Permits 
and  Use  Permits, 


Enforces  Zoning 
Regulations. 

S.  5-1 

Grant  Permit  for 
Temporary  Accessory 
Use  That  is  Otherwise 
Excluded  From  a  Zoning 
District. 

S.  10-3 


Empowered  to  Hear 
Appeals  from  Persons 
Aggrieved  by  Board 
of  Appeal  or  Other 
Board  or  Officer. 

Ch.  665  S.  11 


STATE  DEPARTMENT 


PUBLIC  UTILITIES 


May  Exempt  Public 
Service  Corporation 
Facility  from 
Operation  of  Zoning. 


PRIVATE  PERSONS  

OWNERS,  BUILDERS,  CITIZENS 

There  Are  Three  Citizen  Members  (at  least  one  being 
a  Boston  Home  Owner)  On  the  Zoning  Commission. 
Ch.  665  S.l 

Anyone  by  Request  May  Receive  Notice 
of  All  Zoning  Commission  and  Certain 
Board  of  Appeal  Hearings. 
Ch.  665  S.3,  S.8 

Owners  Affected  Receive  Notice  by  Mail  of  Certain 
Zoning  Commission  and  Certain  Board  of  Appeal  Hearings. 
Ch.  665  S.2,  S.B 

Applicant  Refused  a  Permit  by  the  Building 
Commissioner  or  Aggrieved  by  any  Order  of 
a  Board  or  Official  May  Appeal  to  Board  of 
Appeal. 
Ch.  665  S.8 

Anyone  Aggrieved  by  the  Board  of  Appeal  or  other  Board 
or  Official  may  Appeal  to  the  Superior  Court. 
Ch.  665  S.U 

An  Owner  May  Apply  to  the  Zoning  Commission 
for  an  Amendment  to  the  Regulations  or 
Boundary  Maps  Affecting  His  Property. 
Ch.  665  S.3 

An  Owner  May  Apply  for  a  Hardship  Variance  for  a 
Particular  Parcel. 
S.9,  7-1 

An  Owner  of  Residential  Property  Near  a 
Non-Residential  District  May  Apply  to  the 
Board  of  Appeal  For  a  Semi-Commercial  Use 
Permit. 

S.12-2 


An  Owner  May  Apply  1 
of  Conditional  Use. 
Family  District.) 
S.6-1 


3  the  Board  of  Appeal  for  69  Types 
(e.g.i   A  Dormitory  in  a  Single 


An  Owner  May  Apply  For  a  Temporary 
Non-Conforming  Uae. 
S.10-3 

An  Owner  of  Contiguous  Lots  May  Get  Board  of  Appeal 
Permission  to  Build  a  Single  Family  Residence  on  a  Lot 
of  Subminimal  Size. 
S.14-6 

An  owner  of  a  Non-Conforming  Use  May  Seek 
Permission  to  Extend,  Substitute  Another  Uae. 
S.9-1,  9-2 

An  Owner  Erecting  More  Than  One  Dwelling  on  a  Lot  May  Seek 
Variation  from  the  Yard  and  Setback  Requirements  from  the 
Board  of  Appeal, 
S.22-4 

An  Owner  May  Apply  to  the  Board  of  Appeal  for 
Parking  Separated  from  the  Main  Lot  or 
Parking. 

S.23-S<e),  23-flCb) 
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Bxpected  Floiv  of  Application  and  Appeals 
Zoning  Commission  cases 

Vfcp  Ch?.n.j;.s    Applications  for  map  changes  ranged  annually 
from.  4  to  14  since  1946.   In  1925  there  were  41  cases,  in 
.926  there  were  37  cases,  and  in  1927  there  were  32  cases. 
This  1925-1927  experience  resulted  from  the  newness  of  the 
L924  zoning  code  and  the  high  level  of  building  activity, 
lap  changes  at  the  rate  of  10-40  per  year  are  estimated, 
>ased  on  this  1925-1927  experience. 

'ext  changes:   There  is  no  good  experience  from  the  past, 
since  the  legislature  itself  amended  the  old  code.   From  2 
:o  10  proposals  for  text  change  annually  can  be  expected, 
>ased  on  experience  in  other  cities. 


Erection  of  a  building  for  municipal  purposes  in  distrxpt 
j  ;here  dwellings  are  permitted.   From  2-10  such  cases  can 
|>e  expected  annually,  based  on  recent  building  experience 

>f  the  City  of  Boston. 

oard  of  Appeal  Cases 


.ppeals ;   The  Board  of  Appeal   had  only  two  types  of  zoning 
,ppeals  under  the .1924-1964  zoning  law.   These  were  the 
'ariance,  and  Appeals  from  Denial  of  a  Permit. 

Inder  the  new  code  the  Board  of  Appeal  will  hear  nine  types 
►f  appeals  on  which  a   BRA.  report  is  required  or  invited, 
lut  this  does  not  mean  that  the  Board  of  Appeal  will  hear 
rour  times  more  appeals  than  under  the  1924-1964  zoning 
.aw.   For  many  of  the  variance  cases  heard  by  the  Board 
>f  Appeals  under  the  old  code  would  now  be  described  as 
:onditional  Uses,  or  Transition  zoning,  or  Parking  sep- 
irated  from  the  main  lot,  etc.  under  the  new  Zoning  Code. 

k  rough  estimate  can  be  made  on  the  basis  of  past  appeals 
leard  by  the  Board  of  Appeal.   Appeals  varied  from  123-204 
mnually  since  1946.   Between  150  and  400  can  be  expected 
mnually  under  the  new  zoning  code.   It  is  doubtful  whether 
:he  Board  of  Appeal  could  hear  more  than  400  zoning  cases 
>er  year.  Therefore,  that  is  chosen  as  an  upper  limit, 

?here  will  be, then,  from  15-40  reports  with  recommendations 


annually  from  the  BRA  to  the  Zoning  Commission,  and  150-400 
IRA  reports  annually  to  the  Board  of  Appeal. 
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:EDURE;   the  interaction  of  components  and  flow 

Hearing  and  Public  Notice  Requirements 


Diagram  3  shows  Hearing  and  Notice  Requirements  under  the 
1965  Zoning  Code.   Under  the  1965  Zoning  Code  only  two 
minor  discretionary  matters  can  be  acted  upon  without 
a  notice  and  a  public  hearing.   Notice  of  a  hearing  need 
not  be  given  by  the  Board  of  Appeal  when  an  owner  of  con- 
tiguous subminimal  lots  appeals  for  a  permit  to  erect  a 
single  family  dwelling.   Notice  of  a  hearing  need  not  be 
given  by  the  Building  Commissioner  b^for<j  issuing  a  tem- 
porary non-conforming  use  permit. 

The  middle  column  of  Diagram  3  shows  matters  that  require 
a  hearing  preceded  by  newspaper  notice  of  the  hearing, 
but  do  not  require  mail  notice  to  nearby  property  owners» 
These  are  hearings  for  amendments  to  the  zoning  map  or 
regulations  by  the  Zoning  Commission,  and  hearings  for 
the  erection  of  public  service  installations  by  the  Depart- 
ment of  Public  Utilities. 

The  right  hand  column  of  Diagram  3  lists  those  matters  re- 
quiring a  public  hearing,  newspaper  notice,  and  notice  by 
mail  to  nearby  property  owners.   These  are  hearings  for 
the  erection  of  a  municipal  building  before  the  Zoning 
Commission,  and  most  matters  that  are  heard  by  the  Board 
of  Appeal. 

The  Board  of  Apoeal  and  Zoning  Cov.i:  ission  should  sehd  notice 
to  any  agency,  association  or  party  who  would  contribute 
to  thar  enlightenment  ar1  inform  their  judgment  at  the 
hearing.   This  might  te  an  urban  redevelopment  corpora- 
tion that  has  a  project  nearby,  State  agencies  with  plans 
for  the  area  (such  as  the  Department  of  Public  Works) 
neighborhood  or  city-wide  associations  interested  in  the 
area  of  the  proposed  change,  or  in  its  subject  matter. 
Individuals  and  organizations  requesting  notice  of  hear- 
ings may  file  their  names  and  addresses  annually  with  the 
Board  of  Appeal  or  the  Zoning  Commission.   According  to 
the  Code,  all  notices  will  then  be  mailed  to  them. 


(N  WITHOUT 
NG 


ACTION  WITH 
PUBLIC 
NOTICE  AND 
HEARING 


ACTION  WITH  PUBLIC  NOTICE, 
NOTICE  BY  MAIL  TO  PROPERTY 
OWNERS  AFFECTED,  AND 
HEARING 


ard  of  Appeal 


of   Contiguous 
stMay  Get   Board 
\  peal   Permission 
3  ild  a   Single- 
i  tf  Residence  on 

of   Subminimal 


3|ilding   Commissioner; 


DKary   Non-Conforming 

.srmit  by  Building 
nissioner. 


By  Loninq 
Commission; 

Amendment  to 
Regulations 
or  Boundaries, 
S.3 


By 

State 

Department 

of 

Public 

Utilities: 

Permission 
for  Public- 
Service  Cor- 
poration to 
Build  in  a 
zoning  Dis- 
trict I^Jhere 
Such  Use  is 
not  Normally 
Permitted. 
S.  6 


E  AND  HEARING  REQUIREMENTS 


1965  ZONING  CODE 


By  Zoning  Commission; 

Use  of  Building  for  Munici- 
pal Purposes  Where  Only 
Dwellings  are  Permitted, 
eh.  555   S.2 

By  Board  of  Appeal; 

Appeal  by  Person  Aggrieved 
(including  Applications 
for  Interpretations  and 
for  Hardship  Variances.) 

7-1 
Ch.  555   S.S 

Conditional  Uses: 


6-1 

Extension  of  No n- Conforming 
Use. 

9-1 

Change  to  a  Different  Non- 
Conforming  Use. 

9-2 
Transitional  Use —  Semi- 
Commercial  Use  in  a  Resi- 
dential District  Near  Non- 
Residential  District. 

12-2 
Variation  from  Yard  Require- 
ments Where  There  are  Over 
Two  Dwelling  Lots. 

22-4 
Permission  for  Off- Street 
Parking  Separated  from  Main 
Lot  and  Common  Parking. 

23-8  (a)  &  (b) 


DIAGRAM  #3 
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FACTS  OVER  FORM  IN  BOARD  OF  APPEAL  AND  ZONING  COMMISSION 

CASES 


The  differences  between  variances,  interpretations  of 
the  Zoning  Code,  conditional  uses,  transition  zoning, 
and  the  other  privileges  that  might  bring  an  applicant 
before  the  Board  of  Appeal  are  sometimes  too  subtle  to 
be  important.   An  applicant  should  not  be  denied  a  vari- 
ance on  the  grounds  that  he  mistakenly  asked  for  a  con- 
ditional use,  as  long  as  all  the  requirements  for  notice 
and  public  hearing  for  a  variance  have  been  met.   Of 
course,  if  the  Board  of  Appeal  decides  that  none  of  its 
powers  matches  the  case  before  it,  it  cannot  act,  but 
must  refer  the  applicant  to  the  Zoning  Commission, 
Building  Commissioner,  Superior  Court  or  other  forum 
appropriate  to  the  case. 

Similarly,  the  Zoning  Commission  will  consider  the  facts 
of  an  application  over  the  specific  relief  sought  by  the 
words  of  the  appeal.   The  Zoning  Commission  can  amend   \ 
the  text  of  the  code  for  the  benefit  of  the  applicant  who 
had  mistakenly  asked  for  a  zoning  boundary  change.  The  Zoning 
Commission  can  transfer  the  case  to  the  Board  of  Appeal 
if  that  is  appropriate,  without  requiring  the  applicant 
to  fill  out  new  forms  for  the  Board  of  Appeal. 
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CODE  STANDARDS  INFORMING  BOARD  OF  APPEAL  AND  ZONING 

COMMISSION  DECISIONS 


The  1965  Zoning  Code  sets  out  standards  against  which 
the  Zoning  Commission  and  Board  of  Appeal  can  measure 
proposed  amendments,  variances,  conditional  uses,  and 
privileges.   Reasons  for  an  amendment  to  the  Code  or 
boundary  maps  are  those  set  out  in  the  Enabling  Act, 
Ch.  665,  Section  2  in  support  of  the  power  to  zone: 
"to  lessen  congestion  in  the  streets;  to  conserve 
health;  to  secure  safety  from  fire,  etc."   Reasons 
justifying  a  conditional  use  are  set  out  in   .  6-3 
of  the  code: 

"(a)   the  specific  site  is  an  appropriate  loca- 
tion for  such  use.... 

(b)  the  use  will  not  adversely  affect  the 
neighborhood ; 

(c)  there  will  be  no  serious  hazard  to 
vehicles  or  pedestrians  from  the  use; 

(d)  no  nuisance  will  be  created  by  the 
use;  and 

(e)  adequate  and  appropriate  facilities 
will  be  provided  for  the  proper  opera- 
tion of  the  use." 

The  most  difficult  standards  of  all  are  those  required 
for  the  granting  of  a  variance.   Section  7-3. 

They  are: 

"The  Board  of  Appeal  shall  grant  a  variance  only 
if  it  finds  that  all  of  the  following  conditions 
are  met: 

(a)   That  there  are  special  circumstances  or 
conditions,  fully  described  in  the  find- 
ings, applying  to  the  land  or  structure 
for  i;orhich  the  variance  is  sought  (such 
as,  but  not  limited  to,  the  exceptional 
narrowness,  shallowness,  or  shape  of  the 
lot,  or  exceptional  torjograohical  condi- 
tions thereof)  which  circumstances  or 
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conditions  are  peculiar  to  such  land 
or  structure  but  not  the  neighborhood, 
and  that  said  circumstances  or  condi- 
tions are  such  that  the  application  of 
the  provisions  of  this  code  would  de- 
prive the  appellant  of  the  reasonable 
use  of  such  land  or  structure;  and 

(b)  That,  for  reasons  of  practical  difficul- 
ty and  demonstrable  and  substantial  hard- 
ship fully  described  in  the  findings,  the 
granting  of  the  variance  is  necessary  for 
the  reasonable  use  of  the  land  or  structure 
and  that  the  variance  as  granted  by  the 
Board  is  the  minimum  variance  that  will 
accomplish  this  purpose;  and 

(c)  That  the  granting  of  the  variance  will  be 
in  harmony  with  the  general  puroose 

and  intent  of  this  code,  and  will  not  be 
injurious  to  the  neighborhood  or  other- 
wise detrimental  to  the  public  welfare." 

Courts  have  declared  that  the  hardship  variance  should  be 
granted  sparingly.   The  hardship  should  be  a  physical  sit- 
uation unique  to  that  building  or  use.   The  personal  sit- 
uation of  the  applicant,  whether  it  is  a  bank  or  a  widow, 
is  not  relevant. 

Conditional  uses  and  other  privileges  that  the  Board  of 
Appeal  is  empowered  to  grant  are  intended  to  add  rich- 
ness and  variety  to  the  land  use  texture  of  the  city, 
and  to  satisfy  real  ne:  rjhborhood  needs.   They  provide 
the  property  owner  or  builder  the  opportunity  to  propose 
a  creative  solution  and  to  have  the  solution  reviewed 
personally  by  BRA  staff  experts  and  the  Board  of  Appeal. 
Applicants  for  conditional  uses  and  other  privileged 
uses  or  buildings  should  be  urged  to  get  professional 
help  from  their  own  architects  and  landscape  architects 
in  preparing  their  building  plans  and  applications. 

Conditions.   These  are  adjustments  such  as  the  screen- 
ing of  parking  areas  that  the  Board  of  Appeal  can  re- 
quire an  applicant  to  make  as  a  condition  without  which 
the  variance,  conditional  use,  privilege  relating  to  a 
non-conforming  use,  transitional  use  or  off-street  park- 
ing permit  will  not  be  granted. 
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These  conditions  are  set  out  both  in     6-4  and    7~4 
of  the  Zoning  Code. 

These  are: 

"In  approving  a  (variance  or  conditional 
use),  the  Board  of  Appeal  may  attach  such 
conditions  and  safeguards  as  it  deems  nec- 
essary to  assure  harmony  with  the  general 
purposes  and  intent  of  this  code,  such  as, 
but  not  limited  to,  the  following: 

(a)  requirement  of  front,  side,  and 
rear  yards  greater  than  the  mini- 
mum required  by  this  code; 

(b)  requirement  of  screening  of  parking 
areas  and  other  parts  of  the  lot 
from  adjoining  lots  or  from  the 
street,  by  walls,  fences,  plant- 
ing, or  other  devices. 

(c)  modification  of  the  exterior  feat- 
ures or  appearance  of  the  struc- 
ture; 

(d)  limitation  of  size,  number  of 
occupants,  method  and  time  of 
operation,  and  extent  of  faci- 
lities; 

(e)  regulation  of  number,  design, 
and  lo.ation  of  access  drives 
and  o-.her  traffic  features; 
and 

(f)  requirement  of  off-street  park- 
ing and  other  special  features 
beyond  the  minimum  required  by 
this  or  other  applicable  codes 
or  regulations." 

Owners  should  propose  the  conditions  that  will  be  attached 
to  the  conditional  use  or  privilege  sought  as  part  of  their 
application,  or  should  agree  to  conditions  wh«n 
conferring  with  BRA  staff  in  connection  with  the  report 
and  recommendations.   Conditions  conceived  as  late  as  the 
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public  hearing  are  likely  not  to  be  well  thought  out  and 
not  appropriate  to  the  land  and  building  in  question. 
Board  of  Appeal  members  should  not  have  to  think  of  and 
impose  conditions  at  the  time  of  the  public  hearing. 
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A  WRITTEN  RECORD  OF  ACTIONS  ON  APPEALS  AND  APPLICATIONS 


There  will  be  a  written  record  of  each  action  taken  by 
the  Board  of  Appeal  and  Zoning  Commission e   The  written 
record  has  three  parts:   a  description  of  the  facts,   a 
decision,  and  reasons.   The  BRA  report  with  recommenda- 
tions will  propose-  a  description  of  the  facts,  a  recommen- 
ded decision  and  reasons  to  the  Board  of  Appeal  and  Zon- 
ing Commission  in  all  cases  in  which  the  BRA  participates 


After  the  Zoning  Commission  or  Board  of  Appeal  has  held 
the  required  public  hearing  .?.nj  r^C-ived 

the  report  with  recommendations  it  should  accept,  modify 
or  reject  and  re-write  the  description  of  facts,  deci- 
sion and  reasons  prepared  by  the  BRA  staff.   It  can  call 
on  the  BRA  staff  for  assistance  in  this  revision,  if 
professional  help  is  needed.   The  Board  of  Appeal  should 
accept,  modify  or  reject  and  re-write  any  proposed  condi- 
tions to  be  attached  to  its  granting  of  the  variance  or 
conditional  use. 

A  public  record  must  be  kept  by  the  Zoning  Commission  and 
Board  of  Appeal  on  all  matters  when  it  holds  a  hearing  and 
grants  or  denies  an  application.   This  is  expressly  re- 
quired of  the  Board  of  Apoeal  by  the  Enabling  Act,  Ch.  665 
S.8  when  it  hears  an  appeal  from  an  applicant  denied  a  build- 
ing permit.   A  record  is  an  implicit  requirement  of  good  ad- 
ministrative practice  in  all  actions  of  the  two  decision 
making  agencies,  the  Zming  Commission  and  Board  of  Appeal. 
A  record  is  essential  in  order  that  the  agencies  can  make 
decisions  consistent  with  their  own  past  decisions;  so 
that  the  public  can  satisfy  itself  by  studying  the  record 
that  the  agencies  have  acted  fairly;  and  so  that  a  court 
can  surmise  whether  the  agencies  acted  fairly  if  the  cases 
are  appealed  to  a  court. 
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ZONING  ENFORCEMENT 


What  can  the  Boston  resident  do  to  stop  a  building 
owner  from  violating  the  Zoning  Code? 

Private  citizens  may  ask  the  Building  Commissioner 
to  enforce  the  Zoning  Code  when  it  is  being  violated. 
As  a  practical  matter,  this  right  exists  under  the 
1965  Zoning  Code  although  it  is  not  expressede   Further- 
more, anyone  injured  by  a  law  violation  has  a  common 
law  right  to  ask  a  court  to  enjoin  the  violation  or 
redress  the  injury.   Enforcement  of  the  1965  Zoning 
Code  will  be  much  stronger  if  many  property  owners 
know  of  its  requirements  in  their  vicinity  and  report 
violations.   Neighborhood  associations  can  also  accept 
the  duty  of  reporting  violations,  and  city-wide  asso- 
ciations concerned  with  one  aspect  of  zoning,  such  as 
control  of  advertising  or  clean  air,  can  also  help  con- 
siderably by  reDorting  zoning  violations.   Associations 
can  also  suggest  amendments  to  the  zoning  regulations  or 
boundary  maps. 

Of  course  other  city  officials  and  staff  persons  besides 
the  Building  Commissioner  have  important  opportunities 
to  report  violations  of  zoning.   Policemen,  firemen,  BRA 
staff  planners,  social  workers  all  have  occasion  to  see 
Boston  buildings  and  lots  closehand.   They  can  do  a  great 
service  to  Boston  neighborhoods  by  reporting  zoning  viola- 
tions that  come  to  their  attention.   Although  the  Build- 
ing Commissioner  and  his  inspection  staff  actively  look 
for  zoning  violations,  much  of  their  enforcement  success 
depends  on  the  reporting  of  violations  to  them  by  others. 

Can  the  Boston  resident  stop  a  building  owner  or  occupant 
from  violating  the  Zoning  Code,  when  the  violator  has  a 
building  permit  or  a  decision  of  the  Zoning  Commission 
Board  of  Appeal,  or  BRA  to  support  his  position? 

The  Legislature  expressly  gives  a  person  so  injured  the 
right  to  appeal  to  the  Board  of  Appeal  or  Superior  Court, 
Ch.  665,  Section  11. 
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THREE  FUNCTIONS  OF  THE  BOSTON  REDEVELOPMENT  AUTHORITY 
REPORT  WITH  RECOMMENDATIONS  TO  THE  BOARD  OF  APPEAL  AND 

ZONING  COMMISSION 


Applicants  before  the  Board  of  Appeal  and  Zoning  Commi- 
ssion, Board  and  Commission  members  and  Boston  Rede- 
velopment Authority  staff  members  can  make  best  use 
of  the  Boston  Redevelopment  Authority  report  with 
recommendations  by  understanding  the  three  functions 
of  the  report  with  recommendation; 

1.  The  coordination  of  Planning  and  Zoning; 
Court  decisions,  good  planning  practice  and  (by  infer- 
ence) the  zoning  enabling  act  require  that  zoning  be 
in  agreement  with  the  plans  of  the  City.   Therefore, 
the  Zoning  Commission  must  know  the  import  of  the 
General  Plan  on  a  tract  of  land  on  which  a  change  in 
zoning  boundary  is  proposed.   Before  any  permit  for 
use  of  land  or  buildings  not  normally  permitted  in  the 
zoning  district  of  the  site  in  question  is  granted  by 
the  Board  of  Appeal,  said  Board  should  know  the  im- 
port of  the  General  Plan  for  that  site.   The  Boston 
Redevelopment  Authority  is  responsible  for  the  prepar- 
ation and  amendment  of  the  General  Plan.   Each  report 
with  recommendations  can  inform  the  Zoning  Commission 
or  Board  of  Appeal  of  the  import  of  the  General  Plan 

on  the  case  in  question.  Thus  the  report  with  recommen- 
dations is  the  major  device  for  the  coordination  of  zon- 
ing and  planning  in  Boston. 

2 .  The  coordine  .ion  of  Urban  Renewal  and  Zoning; 
The  Legislature  has  declared  there  to  be  within  Boston 
substandard,  decadent  or  blighted  areas  that  constitute 
a  serious  and  growing  menace,  injurious  to  the  public 
health,  safety,  morals  and  welfare  of  the  Commonwealth. 
The  Legislature  declared  the  replanning  and  redevelop- 
ment of  these  areas  to  be  a  public  purpose.   It  is  con- 
sistent with  such  a  declaration  of  public  purpose  for 
renewal  project  areas  that  any  zoning  changes  or  any 
permits  granted  for  use  of  land  or  buildings  not  norm- 
ally permitted  in  the  zoning  district  of  the  site  in 
question  strengthen  and  help  carry  out  the  renewal 
plan  for  such  area.   This  close  relation  between  ur- 
ban renewal  and  zoning  is  also  seen  in  Section  26  ZZ 
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of  General  Laws  Chapter  121  which  describes  the  Urban 
Renewal  Plan,  and  specifies  "zoning  and  planning  changes, 
if  any,  land  uses,  maximum  densities,  building  require- 
ments," as  necessary  parts  of  the  Urban  Renewal  Plan. 
The  Boston  Redevelopment  Authority  is  responsible  for 
preparing  Urban  Renewal  Plans  within  the  City  of  Boston. 
The  Boston  Redevelopment  Authority  staff  in  preparing 
each  report  with  recommendations  can  refer  to  any  Urban 
Renewal  Plans  for  the  area  in  question.   The  report  with 
rec ommendations  can  advise  the  Zoning  Commission  or  Board 
of  Appeal  how  in  reaching  its  decision  on  a  proposed  zon- 
ing amendment  or  permit  matter  it  can  strengthen  and  fur- 
ther the  urban  renewal  purposes  of  the  area  in  question. 
The  report  with  recommendations  thus  serves  to  coordinate 
urban  renewal  and  zoning.- 

3.   Expert  Staff  Support  to  the  Zoning  Commission 
and  Board  of  Appeal:   Boston  is  the  thirteenth  largest  city 
in  the  United  States.   It  has  so  many  streets,  squares, 
and  places  that  no  one  member  of  the  Zoning  Commission 
or  Board  of  Appeal  can  know  the  special  building  pro- 
blems and  opportunities  of  each  area.   There  will  be 
too  many  proposed  zoning  amendments,  too  many  applica- 
tions for  permits  for  use  of  land  or  building  not  norm- 
ally permitted  in  the  zoning  district  of  the  site  in 
question  for  the  Zoning  Commission  and  Board  of  Appeal 
to  personally  view  the  site  and  gather  facts  about  each 
case.   Furthermore,  some  cases  will  raise  questions  of 
architectural  history,  others  of  urban  design  or  traffic 
engineering,  etc.. —  matters  requiring  special  expertise 
that  could  not  be  found  among  Zoning  Commission  or  Board 
of  Appeal  members,  whose  expertise  is  more  general.   For 
these  reasons  the  Zoning  Commission  and  Board  of  Appeal 
need  expert  staff  to  prepare  cases  before  the  public  hear- 
ing, and  before  the  Zoning  Commission  or  Board  of  Appeal 
can  act  wisely  on  the  proposals.   But  the  Zoning  Commission 
and  Board  of  Appeal  do  not  have  expert  staff,  only  clerical 
aid.   The  planner  appointed  by  the  Zoning  Commission  to 
assist  in  administration  is  actually  a  BRA  staff  person. 
Zoning  and  city  planning  expert  staff  within  the  govern- 
ment of  the  City  of  Boston  is  concentrated  largely  with- 
in the  Boston  Redevelopment  Authority.   The  Boston  Re- 
development Authority  must,  therefore,  supply  expert 
staff  to  the  Zoning  Commission  and  Board  of  Appeal,  The 
means  by  which  the  expert  staff  of  the  Boston  Redevelop- 
ment Authority  supports  the  Zoning  Commission  and  Board 
of  Appeal  is  the  report  with  recommendations . 
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rHE  BOSTON  REDEVELOPMENT  AUTHORITY  AS  AN  APPLICANT  OR 
\PPELLANT  BEFORE  THE  BOARD  OF  APPEAL  OR  ZONING  COMMISSION 

The  Boston  Redevelopment  Authority  will  not  only 
nake  reports  and  recommendations  on  proposed  variances, 
conditional  uses  and  other  privileges  to  the  Board  of 
\ppeal ♦   It  will  also  make  its  own  proposals  for  vari- 
ance, conditional  use  and  other  privileges  to  the  Board 
3f  Appeal  in  connection  with  urban  renewal  projects, 
lere  it  is  acting  as  property  owner  of  public  land, 
rhe  BRA  might  also  apply  to  the  Zoning  Commission  to 
isa  of  land  for  municipal  Duroocos,  or  for'  a  chr.ngo 
in  the  zoning  code  or  zoning  boundary  uap. 


One  source  of  BRA  responsibility  to  seek  variances, 
conditional  uses  or  zoning  amendments  within  urban  renew- 
al projects  is  found  in  the  Ch.  652  of  the  Acts  of  the 
legislature  of  1960,  the  same  law  that  transferred  City 
Planning  Board  Functions  to  the  BRA.   That  law  provided 
that  Urban  Redevelopment  Corporations  organized  under 
j.    L.Ch,121A  to  carry  out  the  redevelopment  of  an  urban 
renewal  project  could  apply  to  the  BRA  for  permission  to 
3eviate  from  zoning.   S.  13  of  Ch.  652  of  1960  reads  in 
part,  "In  the  construction  and  use  of  a  project,  such  a 
corporation,  insurance  company,  savings  bank  or  group  of 
savings  banks  shall  not  deviate  from  any  zoning,  etc... 
provided,  however,  that   notwithstanding  the  provision 
of  such  law,  code,  ordinance  or  regulation,  the  Authority 
(BRA)  with  the  approval  of  the  Mayor  of  Boston  shall  have 
exclusive  power  both  before  and  after  the  approval  of  a 
project,  to  grant. ..permission  for  the  project  to  deviate 
from  any  law... if  it  finds  that  such  permission  may  be 
granted  without  substantially  derogating  from  the  intent 
and  purpose  of  such  law."   Although  the  above  statute 
grants  the  BRA  "exclusive  power"  to  let  Urban  Redevelop- 
ment Corporations  deviate  from  the  rigidities  of  zoning, 
nevertheless  the  BRA  might  decide  in  the  interests  of 
consistent  zoning  administration  to  apply  to  the  Zoning 
Commission  or  Board  of  Appeal  for  a  zoning  change,  vari- 
ance or  conditional  use  on  behalf  of  Urban  Redevelopment 
Corporations  under  the  above  quoted  S.  13. 


